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DEDICATION

Women's struggles for equality and justice have always been linked to law reform. The
movements for CEDAW, equal rights amendments and uniform civil codes allowed women
to ground their demand for equality in legislation and individual complaints. In the area of
Violence Against Women, the creation of the crime sexual harassment, the reform of the
codes on rape and sexual violence in wartime were major achievements for women in the
latter half of the twentieth century. Law reform allows women the possibility of concretizing
their demands and making them available in everyday life. The main issue after becomes
the monitoring of implementation. These essays from the ground offer important new
considerations for change that is normative and constitutive.

-RADHIKA COOMARASWAMY

First UN Special Rapporteur on Violence Against Women and former Under Secretary General
of the United Nations and special Representative for Children and Armed Conflict. She is also the
lead author of the U.N. Secretary-General’s Global Study on Security Council Resolution 1325
on Women Peace and Security. At present, she is a member of the U.N.’s High Level Independent
Panel for the Review of U.N. Peace Operations and the Secretary General’s High-Level Panel
of Advisors on Mediation.

“These timely and powerful essays from the ground alter the way we think of lawmaking for

women and are an important contribution to law reform around the world.”

-ASMA JAHANGIR
UN Special Rapporteur of Human Rights in Iran
and Champion of Human Rights Everywhere
1952-2018

We remember Asma Jahangir’s courageous journey to transform women’s lives
with gratitude and respect. We celebrate her life and mourn her loss.

THIS PUBLICATION HONORS IRINA BOKOVA’S TIRELESS COMMITMENT
TO GENDER EQUALITY AND WOMEN’S LEADERSHIP AROUND THE WORLD.

Irina Bokova sErVED As THE DirecTorR GENERAL OF UNSECO FrOM 2009-2017
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CONVENERS OF THE HIGH-LEVEL
ROUNDTABLE ON WOMEN AND LAWMAKING:
CASE STUDIES FROM THE FIELD

UN Women is the UN organization dedicated to gender equality and the empowerment of
women. A global champion for women and girls, UN Women supports UN Member States as
they set global standards for achieving gender equality, and works with governments and civil
society to design laws, policies, programmes and services needed to ensure that the standards
are effectively implemented and truly benefit women and girls worldwide. It works globally to
make the vision of the Sustainable Development Goals a reality for women and girls.

UNESCO considers gender equality as a fundamental human right, a building block for
social justice and an economic necessity. It is a critical factor for the achievement of all
internationally agreed development goals as well as a goal in and of itself.

The Sustainable Development Goals Fund (SDG Fund) works across the UN system
implementing joint programmes around the globe. Its main objective is to bring together UN
agencies, national governments, academia, civil society and business to address the challenges
of poverty, promote the 2030 Agenda for Sustainable Development and achieve SDGs.
Convening public private partnerships for SDGs is in the SDG Fund’s DNA.

Wiachtell Lipton Rosen & Katz was founded on a handshake in 1965 as a small group of
lawyers dedicated to providing advice and expertise at the highest levels. We have achieved
extraordinary results following the distinctive vision of our founders - a cohesive team of
lawyers intensely focused on solving our clients’ most important problems.

Penn Law traces its history to 1790 when James Wilson, a signer of the Declaration of
Independence, framer of the Constitution, and member of the first U.S. Supreme Court,
delivered the University of Pennsylvania’s first lectures in law to President George Washington
and members of his Cabinet. Today, the hallmarks of the Penn Law experience are a cross-
disciplinary, globally-focused legal education, and vibrant and collegial community. Penn
Law prepares graduates to navigate an increasingly complex world as leaders and influential
decision-makers in the law and related fields.

Vil



BACKGROUND NOTE
TO ROUNDTABLE

The last two decades following the Beijing Platform of Action have seen a proliferation of
laws that address gender equality in intersecting areas of women’s political and economic
participation, violence against women, equal pay for equal work, family relations, reproductive
rights, land and property rights, and access to services. Despite the efflorescence of gender
equality laws, the implementation of these laws has faced challenges across regions. More can
be done to strengthen enforcement mechanisms, adequate resources, budgetary allocations,
accountability and reporting mechanisms, interagency collaborations, civil society watch dog

coalitions and awareness raising.

More than 20 years after the Beijing Platform of Action, the under enforcement of gender
equality laws remains the “Unfinished business of the 21% Century.” On the eve of the
Commission on the Status of Women’s 61 session in New York, Penn Law, UN Women,
UNESCO, The UN Sustainable Development Goals Fund, and IDLO convened leading
women jurists, legislators, policymakers and advocates who have engaged in legislative
and policy drafting in their countries for a high-level roundtable hosted by the law firm of
Wachtell, Lipton, Rosen & Katz. This high-level roundtable analyzed the transformation of
laws on the books to laws in practice through the prism of representative case studies. The
roundtable spurred critical thinking and dialogue on the importance of gender disaggregated
data analysis, and theoretical and practical strategies to translate laws into action.



INTRODUCTION
MAKING LAWS, BREAKING SILENCE:
CASE STUDIES FROM THE FIELD

“Women’s equality is the unfinished business of the 21 century.”
-Secretary Hillary Clinton

“Global citizens like you know that the fight for freedom and equality start
with empowering women and girls.”

-Prime Minister Justin Trudeau

At the start of the “Women and Lawmaking: Case Studies from the Field Roundtable”
convened by Penn Law, UN Women, UNESCO, UN SDG Fund and IDLO at Wachtell
Lipton in New York on March 10, 2017, I defined gender equality lawmaking in terms of
“breaking the silence [on the discrimination that women experience daily].” In the waning
hours 0f 2017, in response to the #MeToo movement which shocked our collective conscience,
Time magazine named the “Silence Breakers” as Person of the Year. At a time of historic
changes for women, when women are forcing a reexamination of gender norms around the
world, this publication links to this national and global conversation. The authors of this
publication, drawn from over 15 countries, share a common history of making and remaking
gender equality laws to replace the silence in this area and have engaged in transnational and
multilateral efforts to advance the global agenda of gender equality under law.

Some of the overarching themes and philosophical underpinnings of the discussions can
be understood in terms of translating international women’s rights norms into local idiom
through legislative drafting. The vernacular of multiple legal traditions and the international
law framework could provide for syncretic approaches to gender equality law making.

Secondly, the discussions underscored the importance of transnational efforts to examine
law’s own role in the subordination of women. Around the world, in the North and the South,
women were historically excluded from lawmaking. This resulted in legal systems themselves
reinforcing a structural resistance to addressing the gender-based discrimination. Oftentimes,
laws, ranging from property to marriage, collude with cultural orthodoxy to wield power
over women. Only a gendered lens can fill the lacunae in the law created through law’s long

complicity with gender inequality.

As pointed to in the publication, much of the attention on integrating a gender perspective
into lawmaking has been led by local and transnational women’s movements. Another outcome
of these transnational efforts is a clearer understanding of women’ intersecting identities, an
understanding of women at the nexus of multiple forms of identities, including race, class,

caste, sexual identity and disability.



These explorations from the field are an important contribution to addressing structural
barriers facing women’s equal rights under law and equal participation in private and public life.
This publication is an important reminder of both subtle and overt barriers that women face,
at a time when there is a surge in women’s activism and a louder call for women’s participation
and leadership around the world. In the US, more women are running for office and more
women are standing up against long silenced violence. However, without an understanding of
structural barriers and without government measures to tear down the barriers that prevent
women’s equality, neither women nor their communities and countries can progress.

This publication also marks some important shifts in public policy on women’s decision-
making, both in the family and in public life. While the hallmark of the Convention on the
Elimination of Discrimination against Women (CEDAW) is temporary special measures
for women, government leaders, both men and women, are now adopting these measures as
cardinal values of good government and political leadership. In Sweden, under the leadership
of Minister Margot Wallstrom, the Swedish Foreign Service Action Plan of 2017’s Statement
of Foreign Policy states: “Sweden’s feminist foreign policy is producing results for women,
girls and entire societies." Sweden also defines itself as the “first feminist government in the
world.” Recently, President Emmanuel Macron who had made gender equality his “great
cause” committed to promoting gender equality and combating violence against women as
a top priority of his government as he announced measures to crack down on sexual crimes.
Canadian Prime Minister Justin Trudeau discussing the consequences of selecting a gender
equal Cabinet, recently said that, “It has led to a better level of decision-making than we
could ever have imagined.” In the final analysis, this higher level of decision-making, both in
the family and in government is the overarching goal of gender equality in law and practice.

The March Roundtable marked the importance of SDG five and served as a turning point for
women’s leadership around the world. The collection of essays expands on the conversations
around the #MeToo campaign. In many countries around the world, a veil of silence and
impunity hides violence and discrimination against women. While laws alone are insufficient
forms of social control, emerging laws are meant to prevent rather than punish violence and
discrimination.

These papers address the commonalities across geopolitical and epistemological realities, but
most of all provide new and nuanced strategies and identify exhilarating new directions for
feminist theory and practice both for the Global South and North.

Rangita de Silva de Alwis

Associate Dean of International Affairs, Penn Law
Global Advisor, SDG Fund
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FOREWORD

In 1995, at the UN Fourth World Conference on Women in Beijing, one hundred and eighty-
nine nations adopted an ambitious Platform for Action that called for the “full and equal
participation of women in political, civil, economic, social and cultural life.” Since that time,
countries around the world have made considerable progress in enacting laws to elevate the
status of women and girls. As of 2017, all but thirty-two countries legally guaranteed gender
equality in their constitutions. A record number of countries today have laws on the books
prohibiting discrimination against women. The number of nations criminalizing domestic
violence has risen from only a handful globally to nearly one hundred and thirty. These
reforms promise to make countries not only more equitable, but also stable and prosperous.

Yet while these hard-won gains are rightfully celebrated, serious gaps remain. No country in
the world has achieved a level playing field for women across political, economic, and social
life. Hundreds of laws and policies continue to constrain women’s opportunities. Even where
legal reform has been achieved, progress remains uneven sub-regionally and sub-nationally,
with racial, ethnic and religious minorities, rural women, LGBTQ_communities, and other
vulnerable populations left furthest behind. And far too many provisions are rendered
toothless by inadequate implementation.

Legal equality for women and girls is a precondition to gender equality and the progress that
follows from it. But formal legal equality for women and girls does not always secure fair
treatment in practice. Deeply entrenched cultural norms about the status of women and girls
in society, as well as disruptive forces like conflict and instability, have allowed inequalities not
only to persist in all corners of the globe, but also to rise in some regions.

This volume thus addresses the fundamental question: what will it take for women and
girls to realize the legal gains of the past twenty years? The edition identifies persistent legal
gaps and lessons learned, and highlights new approaches to strengthen implementation of
existing laws, including by combating deep-seated cultural barriers, generating political will
for legal reform, and improving education about legal rights. By informing research and policy
discussions about how to enforce and expand the rights of women and girls under the law, this
volume offers timely scholarship to ensure that the promise of legal equality translates into
improved conditions in the lives of women around the world.

Today, the landmark Sustainable Development Agenda ratified by the international
community explicitly recognizes that legal equality for women is a precondition to progress on
a range of critical priorities, from economic development to health and education to peace and
stability. To achieve this vision, every nation must do more to ensure that women are equal to
men under the law. This treatise sheds light on the steps policymakers can take to elevate the
status of women and girls around the world—a goal that will redound to the benefit of us all.

Rachel Vogelstein

Douglas Dillon Senior Fellow and Director, Women and Foreign Policy Program, Council on
Foreign Relations and an Advisor to Secretary Hillary Rodham Clinton on Global and Domestic
Women’s Issues
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‘Parity’s’ Potential for Achieving and Sustaining
Gender Balance in Politics

BEGONA LASAGABASTER, GABRIELLA BOROVSKY & JULIE BALLINGTON*

1. Introduction

There is broad consensus that temporary special measures (T'SMs) are an important means for
accelerating the achievement of equal participation of women and men in decision-making.
Quotas, the most common and widely legislated type of TSM, are a ‘fast-track’ to achieve a
better balance between women and men in decision-making, compensating for barriers that
prevent women from getting elected and giving voters a more diverse set of choices. Quotas
have been implemented in numerous countries and socioeconomic contexts around the world,
taking many forms (legislated candidate quotas, reserved seats or voluntary party quotas), and
implemented with varying degrees of success.!

More than two decades of tracking data on women in parliaments has yielded several
lessons: quotas can increase the numbers of women elected, bypass cultures and, because
they can help increase the number of women, they may open the door to women’s political
empowerment overall. The data speaks for itself: in 1997, the world average of women in
national parliaments (both houses combined) was 11.7 per cent; today, it is 23.5 per cent® and
on average, countries with legislated quotas elect more women to parliament than countries
without.? However, in practice, quotas (aside from reserved seats) are no guarantee that women
will reach the intended numerical target in a legislature. The type of electoral system in which
quotas are applied matters significantly. On their own, quotas as an electoral mechanism do
not yield substantive outcomes for gender equality in policy or legislation. In principle, where
quotas are required by law, they should be enforced.*

This incremental progress has been painfully slow, with an average increase of women in
parliament of less than one percentage point per year. Women’s equal right to participate, be
equally represented and have their life experiences equally reflected in politics is indivisible
from democratic processes and outcomes. Yet, the global deficit of women in politics

Begona Lasagabaster is currently the Chief of UN Women’s Leadership and Governance Section
Policy Section; Gabriella Borovsky is currently UN Women’s Policy Specialist on Political Participation,
based in New York; Julie Ballington is currently UN Women’s Global Policy Advisor on Political
Participation. The views expressed in this publication are those of the author and do not necessarily
represent the views of UN Women, the United Nations or any of its affiliated organizations.

! International IDEA and Stockholm University (2009). “Quota Project: About Quotas.” Available at:
http://www.quotaproject.org/aboutQuotas.cfm

2 Inter-Parliamentary Union (2017). “Women in National Parliaments: Situation as of 1* October 2017.”
Available at: http://archive.ipu.org/wmn-e/world.htm

3 UN Women (2015). “Background Document BEIJING+20 Key Findings on Leadership and Decision
Making,” Santiago, Chile February 27-28.

+ Dabhlerup, Drude (2005). “Increasing Women’s Political Representation: New Trends in Gender
Quotas,” in Ballington and Karam, eds. International IDEA: Women in Parliament. Beyond Numbers
(revised edition). Available at: http://174.129.218.71/publications/wip2/upload/4. Increasing
Women's Political Representation.pdf




is a clear indication that women face uneven access and specific, unrelenting obstacles to
their participation and representation.’ Persistence of discriminatory social norms, gender
stereotypes and unequal power relations between women and men within and outside of
the political sphere perpetuate these structural and attitudinal obstacles, devalue women’s
contribution to politics and are the hardest to change.® To compensate for the unequal
opportunity these barriers create, and to strengthen democracy, special measures may be
required.

The Sustainable Development Goals (SDGs), which represent the world’s compact to
achieve sustainable development, recognize that women’s full and equal participation and
representation in political and public life is both an indicator and enabler of gender equality.
This is demonstrated by the inclusion of a specific Goal in the SDG framework to achieve
gender equality. There is also a specific target to “ensure women’s full and effective participation
and equal opportunities for leadership at all levels of decision-making in political, economic
and public life,” which is to be measured by women’s representation in national parliaments
and local governments.” Estimates from the 20-year review of the 1995 Beijing Platform for
Action — in which 189 States Parties set the internationally agreed target of ‘gender balance’
in political decision-making — projected that at the current rate of progress, it will take
another 50 years to reach equality. Governments have since agreed to 2030 as the deadline for
achieving all SDGs and targets. However, with women’s political representation in national
parliaments stuck at around 23 per cent worldwide, and women’s voices and experiences
missing in decision-making spaces well beyond parliaments,’ the achievement of “full and
effective participation and equal opportunities for leadership,”let alone gender balance, seems
elusive. How can we accelerate this process to achieve true equality, and sustain it? ‘Parizy
laws’, and their evolution, may provide some clues.

2. What is ‘Parity’?

A small, but growing, number of countries are pursuing gender parity laws promoting women’s
political participation. Gender parity, at a minimum, is “is a numerical concept,” which
“concerns relative equality in terms of numbers and proportions of women and men.”"® There
is no internationally agreed target of achieving numerical parity in decision-making, though
‘parity’ is often used interchangeably with the agreed target of ‘gender balance,” commonly
used to refer to the “equal participation of women and men in all areas of work, projects or

> Ballington, Julie (2010). “IDS Bulletin, Implementing Affirmative Action: Global Trends.” Available at:

http://onlinelibrary.wiley.com/doi/10.1111/1.1759-5436.2010.00161 x/full
¢ UN Women (2017). “Theory of Change for Women'’s Political Empowerment and Leadership.”

SDG Target 5.5. More information available at: http://www.unwomen.org/en/digital-library/

multimedia/2017/7/infographic-spotlight-on-sdg-5
& UN Women (2015). Background Document BEIJING+20 Key Findings on Leadership and Decision
Making, Santiago, Chile February 27-28.

As of 1 January 2018, in only 19 countries worldwide do women hold the highest position of head

of state (6.6 per cent, globally) or head of government (6.2 per cent, globally), Data compiled by

UN Women based on information provided by Permanent Missions to the United Nations. As of 1
January 2017, the proportion of women ministers, globally, is only 18.3 per cent and women speakers
of parliament represent only 19 per cent, globally (UN Women and Inter-Parliamentary Union, 2017.
“Map of Women in Politics: 2017.”

10" United Nations Statistics Division Gender Statistics Manual, Glossary of Terms.



programmes,”"!

specifically in decision-making, per the 1995 Beijing Platform for Action.?
The Council of Europe in its 2003 Recommendation on balanced participation of women
and men in political and public decision making defined ‘gender balance’ as meaning “that
the representation of either women or men in any decision-making body in political or public
life should not fall below 40 per cent.””® This definition effectively set “a quantitative parity
threshold, with 40 per cent women and 40 per cent men, the remaining 20 per cent being
open to either of the sexes in a flexible way” so as to pave the way for equal representation.™

TSMs in the form of quotas can help achieve gender parity or gender balance, but are
not guaranteed to succeed. Parity laws, which require numerical parity and/or gender balance
among candidates or elected officials, can be bolder and envision a change in gender power
relations in society and “the equal contribution of women and men to every dimension of
life, whether private or public.” Parity laws, beyond quotas, “reflect core, universal and
permanent principles upon which democratic institutions should be based, rather than special
measures.”® As Jennifer Piscopo argues, “parity and quotas are normatively and practically
distinct: quotas constitute technical, temporary, special measures that political parties often
exploit, but parity captures a democratic ideal that political parties cannot manipulate;” thus,
“falling short of parity means falling short of democracy.”’ Parity has furthermore been
described as a “a structural prerequisite of the democratic state”® and “not merely a means
of eradicating women’s past disadvantage or current societal discrimination, but a permanent
feature of good governance.””’

Women’s right to equal participation in political life is established in several normative
documents and international agreements, including human and political rights declarations,
conventions and resolutions that have strongly promoted equal participation of women and
men in power and decision-making.?’ The most prominent of these for women — the 1979
Convention on the Elimination of All Forms of Discrimination against Women (CEDAW)
— stipulates that the adoption of TSMs “aimed at accelerating de facto equality between men

1 Tbid.

Beijing Declaration and Platform for Action (1995). “G. Women in Power and Decision-making.”

United Nations Fourth World Conference on Women.

Council of Europe Recommendation(2003)3 of the Committee of Ministers to member states on

balanced participation of women and men in political and public decision making.

Council of Europe (2010). “Parity Democracy: A Far Cry from Reality.” Available at: https://rm.coe.

int/1680591672

Definition provided in Alliance for Parity Democracy & Feminine Intervention, sponsored by the

Commission for Equality and for Women’s Rights (2001). “What is Parity Democracy After All?”

16" Drude Dahlerup, Zeina Hilal, Nana Kalandadze and Rumbidzai Kandawasvika-Nhundu (2014). “Atlas
of Electoral Gender Quotas,” Inter-Parliamentary Union, Stockholm University.

7" Emphasis added. Piscopo, Jennifer M. (2014). “Rights, Equality, and Democracy: The Shift from
Quotas to Parity in Latin America,”Robert Schuman Centre for Advanced Studies Research Paper No.
RSCAS 2014/87.

¥ Rodriguez Ruiz, Blanca, and Ruth Rubio-Marin (2008). “The Gender of Representation: On

Democracy, Equality, and Parity.” International Journal of Constitutional Law 6 (2).

" Suk, Julie C. (2013). “Gender Quotas after the End of Men,” Boston University Law Review 93.

The Universal Declaration of Human Rights (1948), Art. 21, enshrines the principles of non-
discrimination and equal enjoyment of political rights, including the right of women and men to
take part in the government of their country. United Nations. The International Covenant on Civil
and Political Rights (1996), Art. 25, guarantees the universal right and opportunity to participate in
the conduct of public affairs, directly or through freely chosen representatives, to vote and be elected
through secret ballot, and have equal access to public service. United Nations.



and women shall not be considered discrimination” (Article 4.1).?' In 1990, the Economic
and Social Council recommended specific targets for increasing the proportion of women
in leadership positions to 30 per cent by 1995 and 50 per cent by 2000.% This target was
strengthened to ‘gender balance’ with the Beijing Declaration and Platform by 1995.

The 1992 Athens Declaration resulting from the “European Summit of Women in
Power,” held in Athens, Greece was key to the evolution of linking balance between women
and men and parity with democratic aims. Indeed, the Declaration makes an explicit link
between democracy and equal participation and representation of women and men in
decision-making fora. Signed by 20 women leaders, the Declaration noted a “democratic
deficit,” expressed concern for “profound inequality in all public and political decision-making
authorities and bodies at every level - local, regional, national and European” and concluded
that “women’s access to the same formal rights as men, such as the right to vote, stand for
election and apply for senior posts in public administration, has not produced equality in
practice.”® It went on to “deplore the lack of strategic policies to give practical reality to the
principles of democracy.”

'The Athens Declaration, recognized as decisive, sparked debate by women’s associations,
political parties, decision-makers and politicians at the national level, and spurred a series of
European recommendations and statements on women in decision-making,” including from
the European Commission? and Council of Europe.?” Although they did not result in binding
gender equality provisions with respect to political decision-making in European institutions
like the European Parliament or European Commission, they inspired and informed strong,
general gender equality provisions in critical documents such as the Treaty of Europe, The
Charter of Rome Declaration on “Women for the Renewal of Politics and Society”, Treaty
of Amsterdam, 1996 Council of Ministers recommendation, among others, in which ‘parizy
democracy® and parity laws also find their origins.?’

A turning point came when the Beijing Platform for Action was adopted at the Fourth
World Conference on Women in 1995. ‘Women in power and decision-making’ is one of 12

CEDAW (1979), Article 4. Available at: http://www.ohchr.org/EN/Professionallnterest/Pages/

CEDAW.aspx
2 E/RES/1990/15.

Although regional in focus, the Athens Declaration was a critical document to global normative
advancements linking gender parity to democratic aims. Athens Declaration (1992). Available at:
http://www.eurit.it/Eurplace/diana/ateneen.html

24 TIbid.

% EuroGender, EIGE (2013).“1992 Athens Declaration: What It Changed?”

For example: Council Resolution of 27 March 1995 on the balanced participation of men and women
in decision-making; 96/694/EC: Council Recommendation of 2 December 1996 on the balanced
participation of women and men in the decision-making process; 2000/407/EC: Commission Decision
of 19 June 2000 relating to gender balance within the committees and expert groups established by it
(notified under document number C(2000) 1600).

For example: Council of Europe Recommendation Rec(2003)3 of the Committee of Ministers to
member states on balanced participation of women and men in political and public decision making.

2 As defined by the Council of Europe (2003). Genderware — The Council of Europe and the
Participation of Women in Political Life, “Parity democracy is a concept implying the full integration
of women, on an equal footing with men, at all levels and in all areas of the workings of a democratic
society, by means of multidisciplinary strategies.”

2 Cécile Gréboval (2004). “Introducing Parity Democracy: The Role of the International Community
and the European Women'’s Lobby,” a paper presented at the International Institute for Democracy and
Electoral Assistance (IDEA)/CEE Network for Gender Issues Conference: The Implementation of
Quotas: European Experiences. Budapest, Hungary, 22-23 October 2004.

27



critical areas of concern of the Platform, which contains precise measures to “ensure women’s
equal access to and full participation in power structures and decision-making” and to “[i]
ncrease women’s capacity to participate in decision-making and leadership.” It stipulated
the aim of ‘gender balance’and having the same proportion of both sexes in public positions,
a major gain for the movement to achieve gender equality in political representation. It also
advocated “setting specific targets and implementing measures... with a view to achieving
equal representation of women and men, if necessary through positive action” (paragraph
190a). Since Beijing, the discourse on TSMs in certain contexts has shifted from “once
optional and transitory,” to “mandatory and comprehensive, with results guaranteed™! in
many countries and in regional normative frameworks. States Parties to the Protocol to the
African Charter on Human and Peoples’ Rights on the Rights of Women in Africa (Maputo
Protocol), for example, agreed that “women are represented equally at all levels with men in
all electoral processes,” and “women are equal partners with men at all levels of development

and implementation of State policies and development programmes.”

3. The Push for Quotas and Parity in Practice

Leveraged by these and other key normative documents and processes, quotas proliferated
in the 1990s when many countries around the world underwent democratic transitions
where women fought side by side with men for universal gains in political and civic rights.
Quotas emerged from broader progressive, institutional reforms resulting from “political
transformations in Latin America, Eastern Europe, and Africa” of the 1990s,* appearing “in
more than 50 countries” and subsequently introduced “by 40 more since 2000”.** Maria José
Lubertino has argued about Argentina, which introduced quotas in 1991, that the country’s
“return to democracy in 1983, the presence of [...] Argentinean women at the [1985]
Women’s World Conference in Nairobi, Kenya, the adoption of the CEDAW convention,
and the interaction of women in Argentina with those who pushed for quotas abroad
(including in Germany and Spain) marked a starting point for a new discourse in which
demands for positive action were a central part.” In fact, it was Argentinian women’s active
participation and organization in political parties in the 1980s, which gave them a key role in
the struggle and laid the necessary foundation to build a case for quotas. Quotas and other
TSMs have thus provided a mechanism to promote and advance women’s political rights,
but do not guarantee them. Debates over Mexico’s first parizy bill in 2013 highlighted this
discrepancy, emphasizing the imperative of changing the verb in the legal text from “promote”
to “guarantee” so that electoral outcomes would be pre-determined and non-negotiable.*

% Ibid. Beijing Declaration and Platform for Action (1995).
31 Ibid. Piscopo (2014).

32 Protocol to the African Charter on Human and Peoples’ Rights on the Rights of Women in Africa
(2003), Article 9.

3 Krook 2009:4 in Adriana P. Crocker, 2010: “Jumping on the Bandwagon: Origins and Effects of
Gender Quotas Worldwide.”

3 Ibid. Crocker (2010).
% International IDEA (2003). “The Implementation of Quotas: Latin American Experiences.”
% Mexican Senate, Initiative to Reform the Electoral Code, October 1, 2013, in Piscopo (2014).



The first country “to introduce a compulsory 50 per cent gender parity provision” was
France.”” After a long legislative battle,®® numerical parity was successfully legislated in
France through the 1999 Constitutional Law and subsequent electoral legislation adopted in
2000.% It took another seven years, however to see its first major impact, when the number of
women in parliament rose to 18.5 per cent, an increase from 10.9 per cent when the law was
adopted.* Today, that figure stands at 39 per cent, clearly demonstrating that parizy in French
law has not led to parity in practice. While political parties are required by law to ensure
the equal representation of men and women on their lists of candidates for most elections,
there is variation in how the law is enforced at national and subnational level for political
parties’ non-compliance through financial penalties and outright rejection of candidate lists,
respectively. The “implementation of legislated quotas for elections for the National Assembly
has been marked by notable challenges due to the system of single-member constituencies
where parties have often resisted the implementation of the gender quota provisions even
in the presence of financial sanctions,” whereas “the combination of the list proportional
representation system and the parity requirement, together with the sanction of invalidation
of lists, has been noted as a combination leading to better compliance by parties at the local
level.”

In Africa, Senegal amended its Electoral Law in 2010, introducing a parity requirement
(Article L.145) for candidate lists for proportional and majoritarian contests in legislative,
regional, municipal and rural elections.” The law specifically mandates that candidate lists
must be composed of alternating male and female candidates. Parity provisions apply to
both the list of candidates submitted for seats elected through a proportional representation
system, and the seats contested through a majority system in multi-member constituencies, in
Senegal’s parallel electoral system; “if the number of seats contested in a constituency is odd,
the parity rule applies to the immediately lower even number.” The results of the parity law
and the extent to which parties complied, catapulted Senegal to seventh in the world in terms
of women in parliament (at more than 42 per cent).*

Itis in Latin America, however, where the parizy movement has found its strongest stride
and where the concept of ‘parity democracy, which extends beyond parity’s numerical aim, is
most frequently discussed.” The movement for parity democracy as a means to substantive

37 Tbid. Atlas of Electoral Gender Quotas (2014).

The first attempt to introduce legal quotas occurred in 1982, when a quota bill was passed for the
elections to municipal councils; however, it was overturned by the Constitutional Council in 1982
as discriminatory. Krook et al (2006), Sineau (2008), cited in International IDEA Gender Quotas
Database.

3 Ibid. Atlas of Electoral Gender Quotas (2014).
4 Murray (2012), cited in International IDEA Gender Quotas Database.
# Tbid. Atlas of Electoral Gender Quotas (2014).
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equality in Latin America has intensified with seven countries in the region having all adopted
and implemented parity provisions in various ways and to varying degrees through laws or
constitutional amendments: Bolivia, Costa Rica, Ecuador, Honduras, Mexico, Nicaragua and
Panama. The push for parity in Latin America builds on earlier movements within the region
for women’s suffrage (1929-1961), the emergence of women in elected positions (1962-1990)
and sustained advances for women through the adoption and implementation of TSMs
including quotas, alongside democratic openings that redefined citizen-state relationships
(1991-2011).* As Jennifer Piscopo (2014) writes: “parity as a principle governing state
composition appeared in the new governments created by Rafael Correa in Ecuador and
Evo Morales in Bolivia in the late 2000s. Both leaders attained power as outsiders following
long periods of political instability; both drew their support from mass-based, left-leaning,
indigenous movements; and both developed an “ethnopopulist” leadership style that united
indigenous and non-indigenous constituents... In the context of founding new, multinational,
and pluri-ethnic states, parity represented one way to reinvigorate democracy.”’

While Latin America’s parity story is deeply rooted in national, social and democratic
movements, it was with the 2007 Quito Consensus, adopted in the framework of the 10
Regional Conference on Women in Latin America and the Caribbean, that the parizy
movement grew wings and galvanized across countries in the region. The Consensus identified
parity itself as a key goal in the process of strengthening democracy as well as a necessary step
to the realization of gender equality. It marked a profound shift not only in the discourse
on quotas and special measures, but also in how they would be applied, by closely linking
the equal participation of women and men in political and public life with equality of social
relations in other areas of life:

Recognizing that parity is one of the key driving forces of democracy, that its aim is to
achieve equality in the exercise of power, in decision-making, in mechanisms of social and
political participation and representation, in diverse types of family relations, and in social,
economic, political and cultural relations, and that it constitutes a goal for the eradication
of women’s structural exclusion [...] Rejecting structural violence, which is a form of
discrimination against women and acts as an obstacle to the achievement of equality

and parity in economic, labour, political, social, family and cultural relations, and which

impedes women’s autonomy and their full participation in decision-making [...]

It also went beyond aspirational targets by clearly committing States to specific, accountable
actions, including:

To adopt all necessary affirmative action measures and mechanisms, including the
necessary legislative reforms and budgetary allocations, to ensure the full participation of
women in public office and in political representative positions with a view to achieving
parity in the institutional structure of the State (executive, legislative and judicial
branches, as well as special and autonomous regimes) and at the national and local levels

as an objective for Latin American and Caribbean democracies; [ ...]

“ Bareiro, L. and Soto, L. (2015) Soto. “La hora de la igualdad sustantiva Participacion politica de las mujeres
en América Latina y el Caribe Hispano.”UN Women.

4 Emphasis added. Ibid. Piscopo (2014).



To develop electoral policies of a permanent character that will prompt political parties
to incorporate women’s agendas in their diversity, the gender perspective in their content,
actions and statutes, and the egalitarian participation, empowerment and leadership of

women with a view to consolidating gender parity as a policy of State; [...]

To seek the commitment of political parties to implement affirmative action and
strategies for communication, financing, training, political education, oversight and
internal organizational reforms in order to achieve participation by women on a basis of

parity, taking into account their diversity, both internally and at decision-making levels;

[...]

To encourage and secure the commitment of the media to recognize the importance of
parity in women’s participation in political processes, to offer fair and balanced coverage
of all candidates and to cover the various forms taken by women’s political participation
and the issues that affect them.”*

Three years after the Quito Consensus, the Brasilia Consensus was adopted in the 11%
Regional Conference on Women in 2010, reiterating the principle of equality as a central
goal for democracies in the region, and reaffirming parity as a key condition for democracy, as
well as a goal itself for eradicating the structural exclusion of women in society. Importantly,
the Brasilia Consensus addressed the intersectionality of gender inequality in the region,
stating clearly that indigenous and Afro-descendent women and those with disabilities are
primarily affected by social inequality. It called for even bolder commitments from States
to: achieve equality in the exercise of power, decision-making, mechanisms for participation
and social and political representation and in family, social, economic, political and cultural
relationships; adopt all necessary measures, including amending legislation and adopting
affirmative policies, to ensure parity, inclusion and alternation of power in the three branches
of government, in special and autonomous regimes, at national and local levels and in private
institutions; and overall, reinforce the democracies of Latin America and the Caribbean from
an ethnic and racial point of view.*

The framing of parity as state policy (Quito and Brasilia Consensuses), the invoking
of “parity as a right and a principle” (Ecuador Constitution Article 61) and “equivalence of
conditions” (Bolivia Constitution Articles 11 and 26) marked Latin America’s “normative
and practical shift away from quotas” to parity as both the means and aim of democratic
consolidation.*® The immediate impact of parity laws is perhaps most visible in Bolivia, which
first introduced quota legislation for national elections in 1997, requiring every third candidate
on the lists for Chamber of Deputies, and every fourth candidate for the Chamber of Senators,
to be a woman.*" The Electoral Law was amended in 2010 to include the principle of parity,
“meaning that the number of men and women on the lists of candidates for any elections at
the national and sub-national level should be equal (50/50), and that every other candidate on
the lists should be a woman.”? Proponents of parity in Bolivia argued that quota laws had led

# Quito Consensus (2007). “Tenth session of the Regional Conference on Women in Latin America and
the Caribbean Quito, Ecuador, 6-9 August 2007.” United Nations Economic Commission for Latin

America and the Caribbean.
4 Tbid. Bareiro and Soto (2015).
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parties to place women in “unelectable spots on electoral lists or run female candidates as the
substitute, rather than titular, candidates.” The parity law was first applied in 2014 general
elections. UN Women, UNDP and national women’s groups advocated strongly with Bolivia’s
Electoral Tribunal to ensure political parties complied with the new regulations on gender
parity. The results were phenomenal: Bolivia reached 50.8 per cent in the number of women
elected to the House of Representatives, having had less than 30 per cent women previously,
and became the country in the world with the second highest share of women in parliament,
after Rwanda.

Parity laws are expanding elsewhere in the region. For example, in 2013, the Mexican
President submitted a proposal to reform the Federal Code of Electoral Institutions and
Procedures (COFIPE) to guarantee parity between women and men in the federal electoral
system. Shortly after this, both chambers of Congress approved gender parity to be included
in the Constitution through a more elaborated proposal brought forward by women from
all political parties. The constitutional reform for numerical gender parity in candidacies
for Congresses presents an opportunity to achieve parity, broadly. This achievement was
multiplied in local legal frameworks that have been harmonized with federal reforms: 23 (of
32) states have included gender pariry for candidacies for local congress in their Constitution,
19 have included gender parity for local government in their Constitution. Mexico has 42.6
per cent women in parliament.*

As illustrated in the Latin American context, parity goes further than TSMs and quotas
in that as a principle it encompasses aspects beyond election results and seeks to guarantee
the result itself. Parity is a definitive measure, not a temporary one.® It incorporates the
notion of substantive gender equality into the principles and practice of democracy — from
the family to the economic sphere to social and political rights to eradicate the structural
exclusion of women. Between 2008 and 2011, the United Nations Economic Commission for
Latin America and the Caribbean (ECLAC) Division of Gender Affairs held three rounds of
consultations with leaders from the region on their opinion on women’s political participation
and parity.*® The consultations revealed a broad support for affirmative action and parity, and
observed a positive assessment of the consequences of adopting such measures. More than 80
per cent of respondents supported parity; in Bolivia, Costa Rica and Ecuador (all countries
with parity laws at the time of the survey), there was 100 per cent support. More than 70
per cent of those surveyed agreed that parity strengthens democracy, and those with highest
levels of agreement came from countries with parizy laws and more than 20 per cent women
parliamentarians.”’

In 2014, parliamentarians gathered for a meeting in Panama organized by the
Parlatino, UN Women and the Panamanian Network of Women Politicians on “Women

8

and Parity Democracy™® approved a Declaration on Parity Democracy. They issued a
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set of recommendations in five strategic areas: promoting parity representation; gender
mainstreaming in policies, actions and institutions; strengthening women’s leadership;
supporting political parties to promote equality; and eliminating gender stereotypes and
violence by focusing on media and violence against women politicians. The Declaration and
Recommendations have served to initiate regional discussions on parity democracy and a
Parlatino Regional Framework Law on Parity Democracy.

The parity vision of the state is gaining increased normative acceptance in Latin
America due to its extensive experience with the implementation of legislated quotas, and
jurisprudence of legal commitments to gender equality including through equal opportunity
laws and constitutions, backed by strong women’s movements.*® As Jennifer Piscopo writes:
“consequently, Latin America’s quota laws have become permanent mechanisms in practice,
if not in discourse. [...] No Latin American country [...] has completely eliminated its quota
[...and] most Latin American countries have expanded them [...raising] quotas’ thresholds
to 40 or 50 per cent while introducing measures to improve performance.”® Of course, just as
with quotas, without effective enforcement measures, parity laws will also see uneven results:
of the seven Latin American countries with parity laws, only Bolivia and Nicaragua have
achieved numerical parity in terms of women in parliament.

Time will tell whether parity laws are the answer to sustainable and substantive equality
in political decision-making, and further research is needed. Still, we know that supportive
measures in addition to TSMs and quotas are necessary alongside traditional capacity building,
institutional strengthening, political party engagement, women voter outreach and education,
and more and better sex-disaggregated data and data monitoring. The role of the women’s
movement is crucial, and the importance of organized women’s movements in the adoption of
parity laws must be emphasized.® Additionally, the context in which parizy is promoted and
adopted is important: the experience of gender quotas tells us that their adoption “is highly
influenced by the recommendations of international organizations and by cross-country
inspiration.”

4. Conclusion

Despite the proliferation of quotas, arguments in their favor have been hard fought, and
often won with concessions. Women’s movements behind the push for quotas have had to
settle for less than equal. Quotas are often pitched as ‘temporary, or ‘undemocratic’. Decision-
makers, wary of relinquishing power, sit far more comfortably with the notion of ‘30 per cent
thresholds’ and ‘critical masses’ than ‘equal’. Some have argued that quotas have created an
artificial ceiling for women.®

5% Ibid. Piscopo (2014); Bareiro and Soto (2015).

80 Ibid. Piscopo (2014).
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Parity laws offer a complementary legal path to achieving sustainable gender equality
in political participation and representation. TSMs as an internationally agreed and
recommended remedy to gender inequality in decision-making have always sought to
bypass cultural norms, because these do not evolve quickly enough to achieve the targets set.
With parity laws, we are witnessing not simply a set of legal reforms, but an intended shift
in the public psyche. Parity is not ‘temporary, but rather an all-encompassing vision and
commitment of the state and situated within a broader context of a reshuffling of political
forces. Parity has been cast as the mechanism to overcome the limitations of gender quotas,
which often do not produce or guarantee equal results.** And beyond numerical targets, parity
also seeks substantive outcomes for gender equality in policy and practice.

Not all states will subscribe to the parity vision, particularly where gender balance is
not well understood and especially in countries that have well-below 20 per cent women in
parliament. But because women constitute half of the population and democracy requires equal
participation and representation, it is only fair that they occupy half of the spaces of power.
Targets and commitments must be bold, and these must be backed by state accountability. In
the context of the 2030 Agenda for Sustainable Development, in which no one must be left
behind and sustainable development must reach the furthest behind first, states may consider
new ways of achieving the targets of SDG 5.5 (women in decision-making) and SDG 16.7
(responsive, inclusive, participatory and representative decision-making), opening the door to
women’s political empowerment.

4 Tbid. Bareiro and Soto (2015).
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The Political Representation of Women in Bolivia

ELIZABETH SALGUERO CARRILLO*

1. Introduction

Bolivia currently ranks second in the world in terms of women’s participation, after Rwanda.
Thatis,women represent 50 per cent of seats held in the National Parliament, the Departmental
Legislative Assemblies and in the Municipal Councils.! One of the antecedents of the right
to the political participation for women in Bolivia was the recognition to their right to vote in
1952. Various mechanisms were used to improve the representation of women in government.
Initially, the 30 per cent Quota Law was a first step, but it was insufficient. Later, there was
progress in other mechanisms, such as the alternation in the lists of candidates, which allowed
an increase in the participation of women, mainly in local goverment seats.

The Special Law to Convene the Constituent Assembly allowed a historic percentage of
33 per cent of women to be elected to form the assembly, who managed to incorporate more
than 20 articles referring to the specific rights of women in the New Political Constitution
of the State of 2009. But neither the quotas, nor the alternation in the lists were effective
to guarantee 50 per cent of participation of women, it is for this reason that other effective
mechanisms were looked to guarantee parity in the results and not simply in the number
shown in the lists.

Thus, some women parliamentarians, along with women’s organizations, monitored
the transitional laws and the adequacy of the norms in the new constitutional text from the
“Women’s Legislative Agenda 2009-2011 Impulse Committee” and created 12 new laws in
favor Women’s rights. The favorable situation of political participation was made possible
by a Transitional Electoral Regime Law? that incorporated “the principles of parity and
alternation” and the proposal made by the members of the Committee to guarantee “equal
participation of men and women in the Plurinational Assembly”(as established by the New
Political Constitution of the State: Article 147.)°

That expresses that the equal participation of men and women will be guaranteed in the
election of assembly members. Subsequently, Law (026) of the Electoral Regime approved in
2010 shortly before the general elections, resulted in 50 per cent of women as candidates and
50 per cent as elected, applying the parity and alternation in lists of candidates and elected
seats in Parliament.

With the participation of 50 per cent of women in Parliament in the term of 2010-2015,
it was possible for 12 laws to be passed in favor of women. Without this proportion of women,
it would not have been possible to approve these new laws. The laws enacted concerned:

Elizabeth Salguero Carrillo served as a Parliamentarian in Bolivia from 2010-2015.

World Bank (2016). “These three countries significantly increased women parliamentarians.” Available
at: http://blogs.worldbank.org/governance/these-three-countries-significantly-increased-women-
parliamentarians
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New Political Constitution of the State of Brazil (2009). Full text available at: https://www.
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gender-based harassment and political violence, educational law, laws against violence, public
investment in social and gender equity, community justice, sexual and reproductive rights,
human trafficking and modern slavery, as well as sexual harassment in educational and work
environments.

However, several studies show that women’s political participation is not free from
exclusion and discrimination in their exercise and representation. In that sense, harassment
and political violence is one of the main problems facing women today. Regulations for the
implementation of Law 246 against Harassment and Political Violence on the basis of gender
were approved in 2016, with the initial law being approved in 2012. The current challenge
is for this normative framework to be effectively implemented in favor of women’s rights.
Among the barriers obstructing compliance with laws are the lack of human and financial
resources, patriarchal institutional structures, and the difficulty of dismantling the old male
dominated cultural patterns that impede their implementation in society.

2.'The Historical Process of the Political Representation of Women in Bolivia

Political participation of women originated with union membership and participation in
militant parties. Now, in the twentieth century, women routinely participate in matters of
general and social interest. Earlier, militancy had been the vehicle for participation and the
politicization of women. The Partido de Izquierda Revolucionario (PIR), the Revolutionary
Nationalist Movement (MNR) and the Bolivian Socialist Falange (FSB) were some of the
political forces that secured more participation for women in politics. In the 1950s, there was
a political rise of the urban-popular and mining sectors, which both included the active and
increasing participation of women. Gender equality was not included in the initial objectives,
but women’s action was linked to the political project of the party. Despite the importance of
women’s participation in political parties, party leadership, structures and organization were
based on male dominance and the subordination of women.

At the end of the twentieth century, democratic conquest, the process of consolidating
an elitist democracy, the dispersion of left-wing parties and their subsequent weakening,
inaugurated a new period in which these weakened political organizations failed to keep the
promises of the revolution, and new arrangements and pacts of various types were established,
ending this stage with the dispersion of its militants. The women in these parties began to
forge new alliances between women of different parties to push forward new initiatives.
This time, under the banner of gender equality, emerged a new militancy, that allowed the
advancement of the feminist movement and the women’s movement with a common feature:
its alignment to leftist positions and projects of transformation of the state and society.

The imprint of leftist political parties on the women’s movement in Bolivia remained: their
positions toward a political project of an anti-capitalist society and growing questioning of
the foundations of the patriarchal system went hand-in-hand. This ideological predisposition
led to the movement for new methods, sometimes maintaining its partisan roots but in most
cases, recovering its political autonomy in front of the parties. Based on the alliances, the so-
called women’s movement was formed, which, with organizational and political difficulties,
was able to embark on a difficult historical journey: that of political influence, under the

* UN Women (2012). “Bolivia Approves Landmark Law against Harassment of Women Political

Leaders.” Available at: http://www.unwomen.org/en/news/stories/2012/6/bolivia-approves-a-
landmark-law-against-harassment-of-women-political-leaders
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perspective that the State plays a decisive role in the transformation of the relations of
gender. This movement later assumed a more visible position, with the conviction that the
participation of women in state power was a vehicle for achieving gender inequality.

According to Carmen Sinchez,® the political moments identified in this process
included the institutionalization of gender, which corresponds to the period when the political
dimension of gender is converted into a technocratic dimension through the technical
proposals of gender transversal in policies, services and programs. Several authors agree to
consider this period as the depoliticization of gender.

In this period, the proposals that were defined in the Convention on the Elimination
of All Forms of Discrimination Against Women (CEDAW) and reinforced in the Beijing
Platform for Action® became the guide for women both in civil society and the state. Women’s
political action became particularly focused on monitoring progress on an institutional level,
including ensuring political representation. It also focused on international cooperation,
which aligned itself in favor of these rights and played a decisive role in the process and
achievements during this time. The international community provided not only technical
assistance but also financial support.

The following period was one of questioning and rethinking the need for gender
politicization, which emerged in the face of changes in both the international and national
contexts. However, this process is not universally read in this way by the various feminist
currents. The emergence of social movements, the new political conjuncture since 2006, the new
political status of social organizations, the paradigm of cultural diversity and the recognition
of a broad catalogue of rights under an inclusive orientation strengthened a massive political
presence of women. This is especially true in social organizations of indigenous peasants,
indigenous people who, within the framework of the political project called “process of
change”, transformed an entire political period: the Movement to Socialism—Instrument of
Sovereignty of the Peoples (MAS-IPSP).

'The emergence of new social subjects and the role of social movements inagurated a new
period in the political participation of women as political subjects. Parity, as a principle and
political fact under construction, has been given several meanings, the most generalized being
that of a quantitative equivalence in spheres of public representation. At present, the concept’s
meaning and scope is being redefined in terms of democratization and redistribution of
political power, political autonomy, and an effective exercise of the rights of women. This is
driving the shift towards parity democracy.

3.'The Bolivian State, Political Constitution and Legislation

The background of the current legislation is found in Law No. 1779 of Reform and
Complementation to the Electoral Regime (Law of Quotas).” Despite widespread non-
compliance, this law had a positive influence in redefining the composition of political
representation on the basis of gender. It was possible to modify the Electoral Regime Law,
then in force, lowering the age for the exercise of citizenship of women and men to 18 years
(Art. 4). It determined that one of the primary duties of political parties was the promotion

°  Carmen Sanchez (2015). Participacion politica de las mujeres en el Estado. Coordinadora de la Mujer-Idea
Internacional.

¢ United Nations (1995). “Beijing Platform for Action.” Available at: http://www.un.org/womenwatch/
daw/beijing/platform/

7 Enacted in 1997.
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of equality of opportunity between men and women, as well as the effective participation of
women in party leadership bodies and in the nomination of candidates for popularly elected
positions (Art. 110).

For the first time in the democratic history of the country, a minimum margin of
representation of women in the list of candidates was established. Noncompliance would
result in their rejection, under the following parameters:

(i) Of every 4 candidacies for titular and substitute Senators, at least one will be a

woman;

(ii) 30 per cent of applications for multi-member deputations by each department
will be women, in strict order of priority of holders and substitutes, so that in every 3

applications, at least one is assumed by women; and

(iii) In single-member constituencies, “effective” participation of women among

incumbents and alternates should be sought.

The quota implied a clear advance in the inclusion of women, although the expected impact
was not achieved, since the threshold minimum of 30 per cent was not acheived in any of the
Chambers of the National Congress during the period of the law’s validity.

Law No. 1983 on Political Parties® regulates the organization, operation, recognition,
registration and extinction of political parties, mergers and alliances that conform to each
other, as well as their relations with society and the State. The right to freely and voluntarily
affiliate with political parties is guaranteed (Art. 2), to ensure the inclusiveness of parties. This
regulation also establishes that every political party must approve a Declaration of Principles
that incorporates among its basic contents: the defense of human rights, the rejection of
all forms of discrimination, whether gender, generational or ethnic-cultural, and the
establishment of democratic procedures for its organization and operation (Art. 13). Likewise,
it establishes the basic content of the Organic Statute of any political party, such as the norms
and procedures that guarantee the full exercise of internal democracy and the mechanisms and
actions that guarantee the full participation of women (Art. 15). It articulates that parties have
the duties of preserving, developing and consolidating the democratic system to guarantee the
exercise of internal democracy and to promote equal opportunity for militants, women and
men, as well as to reduce de facto inequalities by establishing a quota of not less than thirty per
cent for women at all levels of party leadership and in the candidacies for positions of citizen
representation (Art. 19).

The purpose of Law No. 2771 Law on Citizen Groups and Indigenous Peoples” is to
regulate the participation of citizen groups and indigenous peoples. It contains measures
for the protection and promotion of women’s rights and for participatory parity through
procedures such as those related to the nomination of candidates and candidates for electoral
processes. These political bodies must observe and promote gender equality criteria in the
organization of their governing structure, in democratic participation, organization, internal
functioning and election of candidates, among others (Art. 3). It guarantees the representation

of women, establishing that citizen groups and indigenous peoples will establish a quota

¢ Enacted in 1999.
°  Enacted in 2004.
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of not less than 50 per cent for women, in all the candidacies for the positions of popular
representation, with due alternation (Art. 8). In addition, it establishes the duties of Citizens’
Groups to comply with the Political Constitution of the State, which requires equality of
opportunity and gender equity in participation, as well as to preserve, develop and consolidate
the democratic system of government and guarantee the exercise of internal democracy (Art.
19).

The Law on Reform and Complementation to the Electoral System,'® which was called
the ‘Quota Law; established that atleast 30 per cent of the lists of candidates for multi-member
deputies and senators must be women. The application of this measure followed a long and
complex process by the mixed system of proportional representation, combining a majority
system in unipersonal or single-member districts and districts, and a proportional list system
for multi-member lists. In fact, the quota was applied only to multi-member candidates, and
not to single-member candidates. The demand for quota compliance was one of the central
demands of the women’s movement with effects on the Law on Political Parties,! the Law
on Municipalities,'? the Law on Citizen Groups and Indigenous Peoples,” and the Electoral
Code."* The quota was a positive affirmation measure, according to general opinion. It was an
effective symbolic tool to counter the naturalized and normalized underrepresentation of the
women in the spaces of state power. Significant advances were made with regard to previous
periods that allowed for a greater democratization in the leadership of women and their
increased presence in positions of public representation, in the decision spaces at national and
municipal levels.

In the Special Law of Convocation to the Constituent Assembly," parity and alternation
were raised in response to the collective action of women through the articulation of social
organizations, and this explicit provision was included. At this juncture, the participation of 88
women from a total of 255 assembly members was achieved, that is, 34 per cent participation
was achieved.

Through the Political Constitution of the State (CPE) and the electoral laws, the
Constituent Assembly defined a new political configuration of democracy. This configuration
was a space for the political participation of women in the representative system, from civil
society to wider mobilization efforts. The situation defined new conditions for the political
participation of women, including the broad presence of indigenous, peasant and native
women. This changed the minority social composition of the representational bodies that had
the responsibility of changing the destinies of the country, displacing the traditional leadership
that had emerged from the middle and urban strata. The result was the incorporation of
the principles of gender equality and its expression through the rights of women in the
constitutional text, based on the proposal developed by women and their mobilization through
the Movement of Women Present in History.

The CPE became the new referent and base of orientation for state action in its different
institutional instances. It was the new cartography for political action, a product of the

10 Enacted in 1997.
11 Enacted in 1999.
2 Enacted in 1999.
3 Enacted in 2004.
4 Enacted in 2004.
5 Enacted in 2006.
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participation of social movements and active participation of women as part of the Movement
of Women Present in History, a movement that played a leading and decisive role in the
Constituent Assembly. They fought for the inclusion of articles recognizing their fundamental
and specific rights, adopting the principles of gender equality, non-discrimination, equal
opportunities and non-sexist language in EPC. Moreover, the constituent process was a
scenario with a wide mobilization and collective action that changed the participatory quality
of civil society, and in this area, that of women, strengthening their citizenship.*®

The CPE established a new framework for the participation of women based on parity
and alternation, whose scope transcended the modification of the spaces of representation
and power in the state public spheres. A progressive feature of the law is that it recognizes the
the need for equal participation in equalizing political power and conditions between men
and women. These measures constitute the basis for the elaboration of electoral laws and the
regulation of electoral processes.

The constitutional text includes the principles of gender proposed by the Movement
of Women Present in History and recognizes the rights of women as fundamental rights.
The rights that are recognized and that serve as a basis for political participation include:
equal opportunities, social and gender equity in participation, non-discrimination, equivalent
conditions between men and women, and the right to non-violence. Political representation is
regulated on the basis of the right to participate freely in the formation, exercise and control
of political power, either directly or through its representatives, individually or collectively.
Article 26 specifies that participation shall be equitable and on an equal basis between men
and women. It further states that the organization and operation of organizations of native
indigenous peoples and nations must be democratic and that the internal election of leaders
and candidates and candidates of citizen groups and political parties shall be regulated and
supervised by the Electoral Body which guarantees equal participation of men and women
(Art. 210). The reference to parity and alternation is contemplated in Article 278.

At the end of the Constituent Assembly, there was a new political moment of
displacement of political responsibility to the Electoral Body and to the congressional space,
which would be in charge of forming the new representative structure of the State at the
national and subnational levels and organizing and regulating electoral processes which
would lead to the formation of the Plurinational Legislative Assembly (ALP) and national
and subnational elections. In agreement with the CPE, Law 4021 of Transitional Electoral
Regime (LRTE), defined the normative bases of the organization and realization of the
national elections to form the Plurinational Legislative Assembly (ALP). The then-known
Parliament had the responsibility to establish the fundamental norms for the new political
representation structure of the PFA. This legislative body acquired enormous power over the
definition of legislation that would serve as a basis for both scaffolding and state functioning
and all the norms of new political, economic, social and cultural order under the paradigm of
nationality, that is to say, of the new organizational bases of the State, economy and approved
catalog of rights.

16 Rousseau, Stephanie and Anahi Morales Hudon (2016). “Indigenous Women Transform the Politics of

Representing Women,” in Indigenous Women's Movements in Latin America.
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4. Electoral Transitional Regime Law and Parity Procedures

'The Transitory Electoral Law Act (LRTE)" establishes the functions and attributions of the
Electoral Body, registration of the biometric registry, administration of the electoral process,
call for national elections, call for departmental elections and municipal elections, the elections
of the Plurinational Legislative Organ, and the convocation for the regional referendums of
La Paz, Cochabamba, Oruro, Potosi, Chuquisaca and for the regional referendum of Gran
Chaco. The constitutional provisions and the Law of the Transitional Electoral Regime
established some definitions that projected the bases for the implantation of the new state
organs. Among those definitions is the composition of the Legislative and Executive bodies,

as well as the principle of equal opportunities and alternation in the lists of candidates (Art.
4 and Art. 9).

Art. 4. (Of the Political Rights)

1. All citizens have the right to participate freely in the formation, exercise and control of

political power, directly or through their representatives, individually or collectively.

II. Citizen participation must be equitable and equal conditions between men and

women.

III. Every citizen or citizen may participate in organizations for according to the
Constitution.

Art. 9. (Of the Equal Opportunities between Men and Women)

I.'The lists of candidates and candidates for Senators and Senators, Deputies and
Deputies, alternates, Departmental Assemblies, Departmental Councilors, Municipal
Councilors and authorities in municipalities shall respect equal opportunities between
women and men, in such a way that there is a male candidate and then a female
candidate, an alternate female candidate and a male alternate male candidate, or vice
versa. In the case of the uninominal deputations, the alternation is expressed in headlines
and substitutes in each constituency.

II. The lists of candidates and candidates of indigenous nations and peoples, will be

nominated according to their own rules and procedures.

With these measures, new challenges arose for women to exercise their right to choose and to
be elected and mechanisms were sought to participate, propose and guarantee the fulfillment
of that right. As a result, women advocated for the need to:

(i) Ensure that women are enrolled in the new electoral register to exercise their rights as

voters;

(ii) Make visible the leadership of women in social organizations and political parties to

17 Approved on April 13,2009.
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counter the argument that there are no women who want to participate in politics;

(iii) Initiate surveillance of the National Electoral Court (CNE) to help ensure that
the interpretation of the law encourages better participation of women; iv) Monitor the

preparation of lists of candidates;

(vi) Take action to ensure that the Autonomous Statutes conform to the Constitution,

guaranteeing the participation of women in the Departmental Legislative Assemblies

(ALD);

(vii) Draft proposals for laws that by constitutional mandate must be approved by the

Plurinational Legislative Assembly’®

Law No. 18 of the Electoral Body" regulates the exercise of the electoral function, jurisdiction,
powers, duties, attributions, organization, operation, services and regime of responsibilities
of the Plurinational Electoral Organ to guarantee intercultural democracy. Principles and
measures for the guarantee and protection of parity democracy are considered to be the
principle of equivalence, which governs the nature, organization and functioning of the
Electoral Body (Art. 4); the electoral postulates of parity and alternation (Art. 8) of compulsory
application in “the election and designation of all the authorities and representatives of the
State; in the internal election of the leaders and applications from political organizations; and
in the election, nomination and nomination of authorities, candidacies and representatives
of indigenous peoples and indigenous peoples." In the formation of the Supreme Electoral
Tribunal, it is provided that at least 3 of the 7 members will be women, and at least 2 will be of
native indigenous origin campesino; one will be designated by who exercises the Presidency of
the State, and the other 6 will be done by the Plurinational Legislative Assembly, guaranteeing
the equivalence of gender and plurinationality (Arts. 12 and 13). The obligations of the
Supreme Electoral Tribunal are as follows:

(i) guarantee the exercise of political, individual and collective rights;

(ii) verify at all stages of electoral processes compliance with the principle of equivalence
and the criteria for parity and alternation between women and men in the nomination of

political organizations with national scope, and

(iii) to provide political, indigenous and civil society organizations with electoral,
statistical and general informational materials.

The latter is an important step that enables effective monitoring of respect for the criteria of
parity and alternation (Arts. 23 and 24). Among the attributions of the Supreme Electoral
Tribunal we have to regulate and supervise the operation of political organizations in
accordance with the current regulations and its Internal Statute, especially regarding the
demands and requirements of gender in the election of their leadership and candidacies (Art.
29).

On the other hand, it determines gender equality as an inescapable requirement in the
formation of the Electoral Departmental Courts, in which at least 2 of its 5 members will

¥ Uriona Gamarra, Katia (2010). “The challenges of depatriarchalisation in the political process in
Bolivia.” T"inkazos. 13.33-49.

¥ Enacted in 2010.
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be women, of the total, one will be chosen by the one who exercises the Presidency of the
State and the Chamber of Deputies will elect the remaining 4 of the lists prepared by the
Departmental Assemblies (Arts. 32, 33 and 34). The Courts Departmental Electoral Officers
must verify at all stages of the process the strict compliance with the principle of equivalence
and the application of parity and alternation between women and men in the presentation
of candidacies of political organizations to positions of government and representation of
departmental, regional scope or municipal government and among its powers is to supervise
the functioning of political organizations regarding compliance with current regulations
and their internal status, especially gender in the election of their leaders and candidates
(Arts. 37 and 42). Finally, the Second Transitory Provision establishes that in the process of
institutional transition, parity and alternation in the election of the new Supreme Electoral
Tribunal must be respected, in which six of its six members must be women.

Law No. 26 of the Electoral Regime® regulates the Electoral Regime for the exercise
of intercultural democracy, based on participation, representation and community democracy.
It establishes equality and equivalence, among other principles of mandatory observance
governing the exercise of intercultural democracy (Art. 2, subsections e and h) and recognizes
the equivalence of conditions between women and men for the exercise of political rights
(Art. 4). It establishes the obligation of the authorities to guarantee the exercise of political
rights in conditions of equality of gender and equality of opportunities based on the criteria
of alternation and parity. It provides that in the lists of candidates for the Plurinational
Legislative Assembly, Departmental and Regional Assemblies, Governments and Municipal
Councils and other elective authorities, the candidature of a woman with a substitute man
is guaranteed, as well as the candidate of a titular man with an alternate woman, alternately
and successively. In cases of the election of a single candidate in a constituency (such as those
of uninominal Deputies and Departmental Assemblies by Territory), women must have 50
per cent of candidacies, respecting parity and gender alternation. The lists of candidates and
candidates of the nations and Indigenous peoples will respect the same criteria (Art. 11).

In order to ensure women’s participation, it is foreseen that the lists of candidates
for multi-member delegations, incumbents and alternates, will be drawn up with gender
equivalence, but in the case of an odd number, preference will be given to women (Art. 58).The
lists of candidates and candidates for the Senate, incumbents and alternates, will be elaborated
with gender equivalence. The election of uninominal deputies, departmental assemblies and
municipal councilors is subject to the parity and alternation envisaged in Arts. 11, 60, 72.
The Supreme Electoral Tribunal must apply parity and alternation criteria for the election
of magistrates/alternates and holders of the Supreme Court of Justice, Agro-environmental
Tribunal, Judicial Council and Constitutional Court (Art. 79). Another important measure is
the classification of political harassment as a crime (Art. 238, subheading p), sanctioning with
imprisonment of 2 to 5 years the person who harasses a candidate or candidates.

5. Specific Legislation to Generate Conditions for Participation Politics

Among the laws that, without directly regulating the electoral processes, have a direct
influence in the whole of the legislation, in the state administration, and in civil society, are:

2 Enacted in 2010.
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Law No. 348, Comprehensive Law to Guarantee Women a Life Free of Violence; Law No.
045 Against Racism and All Forms of Discrimination; Law No. 243 Against Harassment and
Political Violence against Women.

Comprehensive Law No. 348 to Guarantee Women a Life Free of Violence?! contains
comprehensive mechanisms, measures and policies for the prevention of violence, care,
protection and reparation for women in situations of violence. It also establishes measures to
prosecute and punish aggressors, to guarantee women a dignified life and the full exercise of
their rights. It establishes the obligation to issue measures of immediate protection to women
in situations of violence as well as other provisions designed to ensure their integrity and
security. Among the classification of 16 types of violence, it considers women’s political and
leadership exercise, referring to Law No. 243 against harassment and political violence against
women. It elaborates upon the crime of femicide, making it applicable to cases of women
murdered as a result of political violence, and opens a specialized jurisdiction to deal with
crimes related to all forms of violence against women.

Law No. 045 Against Racism and All Forms of Discrimination” provides
mechanisms and procedures for the prevention and punishment of acts of racism and all
forms of discrimination within the framework of the Political Constitution of the State
and International Human Rights Treaties ( Art. 1). The measures are aimed at ensuring
the protection and promotion of the right of women to political participation with equity,
considering that discrimination constitutes one of the main causes of exclusion of women
from public life. The wide definition of discrimination adopted in the law makes it possible
to protect against acts of discrimination based on gender, and for other reasons (e.g. age,
ethnicity, economic or social position).

Supreme Decree No. 0762 of May 2011 approves its regulations, and raises a National
Plan against racism and all forms of discrimination. It typifies offenses and crimes of racism
and discrimination, sanctioning the latter with custodial sentences when they are more
serious.

Act No. 243 Against Harassment and Political Violence towards Women? Identifies
mechanisms for the prevention, care and punishment of individual or collective acts of
harassment and/or political violence against women, to ensure the full exercise of their political
rights. It indicates as its aims: i) The elimination of all manifestationharassment and political
violence that directly or indirectly affects women in the exercise of political-public functions;
ii) Guarantee the exercise of the political rights of women candidates, elected, appointed or in
the exercise of political-public functions and the development and implementation of public
policies; and (iii) Define strategies for the eradication of all forms of harassment and political
violence towards women (Art. 3).

The act defines political harassment as an act or set of acts of pressure, persecution, harassment,
or threats, committed by a person or group of people, directly or through third parties,
against women candidates, elected or appointed or against their families, for the purpose of
shortening, suspending, preventing or restricting the inherent functions or to induce them to
carry out, against their will, an action or omission, in the performance of her duties or exercise

2l Enacted in 2013.
2 Enacted in 2010.
2 Enacted in 2012.
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of their rights. It determines that political violence, likewise, is any action, conduct and/
or physical, psychological or sexual aggression committed by a person or group of persons,
directly or through third parties, against women candidates, elected, appointed or in exercise
of the political-public function, or against his family, to shorten, suspend, impede or restrict
the exercise of his office or to induce or compel him to perform, against his will, an action or
incurs an omission, in the performance of their duties or in the exercise of their rights (Art.7).
It also establishes that any act performed by a woman against her will, as a result of duly
proven actions of harassment or political violence, will be void if she has a final resolution of
competent and jurisdictional instances (Art. 9).

Any person may file a verbal or written complaint of acts of harassment and political
violence in any of the following three ways (Art. 20 to 23):

(i) Administrative or disciplinary, filed before the public institution to which the aggressor
belongs to the application of administrative or disciplinary sanctions, which are applied

without prejudice to criminal action;

(ii) Constitutional, processed according to the actions of defense that the Constitution

establishes; and

(iii) Criminal, in which two public action crimes have been criminalized at the request
of the party, political harassment sanctioned with a custodial sentence of 2 to 5 years and
political violence sanctioned with 3 to 8 years of deprivation of liberty, which are judged
under ordinary criminal procedure. These crimes can not be reconciled. Public servants
have the obligation to report to the competent authorities any acts of harassment or
political violence of which they are aware, under the risk of prosecution and sanction in
case of non-compliance (Art. 15).

6. Conclusion

This advanced normative framework has been immensely successful in promoting parity
in political participation between women and men in Bolivia. However, the challenge is to
guarantee their implementation in order to further the goals of a parity democracy that will
overcome the obstacles that impede women from substantive political participation in Bolivia.
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Unintended Consequences of Law Reform:

The 1997 Administration of Estates Amendment Act
and its Impact on Inheritance to Immovable Property
by a Surviving Spouse in Zimbabwe—

Can the 2013 Constitution Remedy the Situation?

SLYVIA CHIRAWU*

1. Introduction

In the past twenty years, three significant events have occurred in the legal realm of family
laws and laws of succession in Zimbabwe. These are: the passage of the Administration of
Estates Amendment Act' (now incorporated into the Administration of Estates Act),? the
enactment of the Domestic Violence Act? and the 2013 Constitution of Zimbabwe.* While
the 1997 amendment made a significant impact on the laws of inheritance, it is imperative
to note that the 2013 Constitution added a new dimension, that of protection of spouses and
children.® This article seeks to unpack the 1997 amendment to inheritance law, as this was
a seemingly reformist approach that had been adopted by the Supreme Court before being
abandoned by a differently constituted Supreme Court. The article is divided into four parts.
Section 2 discusses the pre-1997 succession to immovable property provision. Section 3 is on
the 1997 amendment and its impact on the general and customary law of inheritance. Section
4 discusses the unintended consequences of the amendment, and Section 5 is about the 2013
Constitutional provisions strengthening the protection of women and children.

2.'The Pre-1997 Succession to Immovable Property Position

Prior to November 1,1997, which is the date that the Administration of Estates amendment
came into effect, succession to immovable property was based on the male primogeniture rule.
In Chihowa v. Mangwende® the Supreme Court, based on the Legal Age of Majority Act’
(Now part of the General Law Amendment Act)® held that a female could inherit from her
late father’s estate, thus effectively ruling against the male primogeniture rule. However, this

Slyvia Chirawu is a lawyer by training. She has been teaching family law and the law of succession at
the University of Zimbabwe Faculty of Law, where she is also the Deputy Dean.

! Administration of Estates Amendment Act (2013). Zimbabwe. Number 6/97.
2 Administration of Estates Act (Amended 2013). Zimbabwe. Chapter 6:01.

3 Domestic Violence Act (2006), Chapter 5:16.

4 Zimbabwe Constitution of 2013, Amendment number 20.

5 Section 26(d) calls upon the State to take appropriate measures to ensure that in the event of
dissolution of a marriage, whether through death or divorce, provision is made for the necessary
protection of any children or spouses

¢ S5C-84-87.
The act made all Zimbabweans male and female, majors upon turning 18 years. Prior to that, all African
females were perpetual minors and needed the assistance of their fathers or guardians for all legal acts.

®  General Law Amendment Act (2016), Chapter 8:07.
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victory was short lived as in Vareta v. Vareta,’ a differently constituted Supreme Court held
that one attribute of customary law that remained unchanged is that generally, the eldest
son is the natural heir of his deceased father. If follows therefore that where there is a son,
he is preferred to the daughter even if she is the eldest. The Vareta case however did not
overrule Chihowa case. The reason for preference of male heirs was explained in Mwazozo vs
Mwazozo'™ as being that the Shona society was patrilineal in nature, and if daughters were
allowed to inherit, they would marry and this would result in sons-in-law benefitting from the
wealth that essentially would have come from their father-in-law." Thus while in the Chibowa
case, the Supreme Court adopted a reformist approach, the final death knell was sounded in
Magaya v. Magaya* which expressly overruled Chibowa v. Mangwende and held that (1) male
primogeniture rule remained unaffected by the Legal Age of Majority Act, and (2) under
customary law, a male heir remained the natural choice to inherit from their father’s estate.

3.The Administration of Estates Act Amendment Number 6/97 and its Impact on General
and Customary Law of Succession

'The reason for the 1997 amendment was aptly captured by the Honourable Justice Chiweshe
in Chimhowa and others vs. Chimhowa and other' as follows:

A number of amendments have been brought to bear to this branch of the law. The chief
driver of this process has been the desire by the legislature to protect widows and minor
children against the growing practice by relatives of the deceased person to plunder the
matrimonial property acquired by the spouses during the subsistence of the marriage.
Under this practice, which had become rampant, many widows were deprived of houses
and family property by marauding relatives, thus exposing the widows and the minor

children to the vagaries of destitution.™

Clearly, the male primogeniture rule had wreaked havoc in the lives of women and children,
and in response, the legislature passed the amendment act to remedy the situation. The
amendment had a significant impact on the intestate inheritance law in Zimbabwe in four
main respects.

a. Despite the law giving limited recognition to unsolemnized customary law marriages
(actually referred to as unions)," such a union is recognized for purposes of inheritance.
'This means that persons married under a customary law union that has not been
solemnized have a right to inherit from each other’s estates."

7 SC-126-90.

10°SC-121-94.

Under customary law, a son-in-law is expected to pay bride price to his father-in-law.
2 SC21-98.

5 HH-183-12.

4 Tbid.

As per section 3(5) of the Customary Marriages Act, Chapter 5:07 where an unsolemized customary
law marriage is only recognized for under custom and customary law relating to the status, custody,
guardianship and rights of succession of children. It is also recognized for purposes of maintenance
between customary law husband and wife and that of children, adultery only if it is a customary law
husband suing since a customary law wife cannot enter into more than one such union at the same time
whilst a customary law husband can and also for loss of support arising out of the unlawful death of a
customary law husband

16 As per section 68(3) of the Administration of Estates Act
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b. Although bigamy is a criminal offence, it is ‘permitted’ for purposes of inheritance
under the following circumstances— if a man is married under an unregistered customary
law union or a registered customary law marriage and without dissolving or terminating
it, he goes on to marry another woman in terms of the Marriage Act Chapter 5:11,

which is monogamous in nature, for purposes of inheritance, both marriages shall be
recognized but shall be treated as customary law marriages and subject to customary law
inheritance patterns.”” However, where the first marriage is a monogamous one in terms
of the Marriage Act Chapter 5:11 or a foreign equivalent and has not been dissolved, any

marriage that comes after is not recognized.®

c. The heir who is defined as a deceased person’s heir by customary law' is still entitled

to inherit but shall inherit the deceased’s person’s name, #svimbo/intonga (knobkerries) or
other traditional articles which under customary law can be inherited. This is a significant
departure from the male primogeniture rule and the heir is only now ceremonial. The
heir, however, can still inherit other items, provided that they fall under the definition of a
beneficiary— defined as a surviving spouse or child of the deceased. Significantly, they are
entitled to items falling outside the house or household goods and contents, meaning the
residue of the estate as long as there is a surviving spouse who was staying in the house at
the time of death or immediately before death.” The heir can also be appointed executor

to the deceased person’s estate.?

d. Amendment Act Number 6/97 also significantly modified the general law of
inheritance in relation to household goods and contents and immovable property. Section
3A of the Deceased Estates Succession Act® states that the surviving spouse shall

inherit the house or other domestic premises which the spouses or surviving spouses
lived immediately before death and the household goods and contents that were used in
relation to the house or other domestic premises.

Despite these significant changes, which have gone a long way in protecting the rights of
widows and children, this reformist agenda has fallen victim to unintended consequences of
law reform.

Section 68(4). This was done ostensibly to deal with situations where some men would leave customary
law wives in the rural areas and move to urban areas and marry under the Marriage Act. At death the
rural wife especially one who had an unsolemnized marriage would walk away empty ~handed as the
Chapter 5:11 marriage conferred superior rights to the other woman.

18 As per the proviso in section 68(3). In Ndanga vs Shambare and others (HH-69-17), the High Court
held that a customary law marriage coming after a Chapter 5:11 marriage is null and void and no
matter how long it may have existed, this does not turn it into a valid marriage. This seems to place
the Chapter 5:11 marriage on a superior footing in the sense that whatever comes after it is invalid
as compared to the situation where there is a customary law marriage first THEN a Chapter 5:11
marriage.

¥ Defined in section 68(1).

20 Section 68(C).

2 TIn section 68(1)(a).

2 Section 68B(3).

% Chapter 6:02.
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4. Unintended Consequences of Legal Reform

The unintended consequences can be categorized into four major issues, these being: (1)
the difficulties of proving that a customary law union came into being (2) the restrictive
interpretation on the requirement by a surviving spouse to have been physically present at
the house at the time of death or immediately before death (3) the inability of the surviving
spouse to select a house of their choice should the deceased spouse have had more than one
house and (4) the pitting of the rights of a surviving spouse (especially a step-parent) and
those of the deceased’s children. These shall each be examined in detail below.

4.1 Proving the Existence of an Unregistered Customary Law Union

Although the amendment seemingly protects the rights of women with unsolemnized
customary law unions, it has not always been easy for some women to prove the existence of
one. This is because what constitutes a customary law union differs from one ethnic group to
another. The marauding relatives recognized in the Chimbowa case rear their ugly heads, as
they can disavow the existence of a customary law union between their deceased relative and
the woman claiming to be the customary law wife. Zimbabwe has not yet developed its own
legislation to deal with recognition of customary law marriages unlike its neighbor South
Africa.?* In Moyo vs Chidumo, the High Court was faced with a case in which the status of the
customary law wife was contested. In Hosho vs Hasisi,” the High Court was also faced with
a situation where the status of the customary law wife was contested. The court observed as
follows;

However, where a party relies on an unregistered customary union, central to asserting
widowhood and claiming the protection accorded widows under relevant legislation,

is proof that such customary union indeed existed. The subject matter of a customary
marriage is clearly one to which customary law applies. I say ‘marriage’ for while it is
often referred to as a customary law union to distinguish it from a registered customary
marriage, in reality at least customarily, it is for all intents and purposes, a marriage. For
a marriage to qualify as a customary marriage, certain cultural practices which involve
the payment of roora/lobola are attendant upon its formation. Payment consists of a
lump sum payment of money (called ruzsambo among the shona) as well as cattle though
increasingly the money equivalent is paid in today’s society. Its payment is part of the
culture for the majority of the citizens who adhere to customary ways of marrying.
Constitutionally, in terms of s 63, every person has a right to participate in the cultural
life of their choice although such freedom cannot be exercised in a manner which violates

fundamental human rights and freedoms that are guaranteed in the constitution.?

In this case, the woman failed to prove that she had indeed been in an unregistered customary
law union with the deceased that would have entitled her to inherit the immovable property.
'The protection afforded becomes a case of so-near-and-yet-so-far.

¢ 'Through the Recognition of Customary Marriages Act 120/98.
% HH-491-15.
% At page 4.
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4.2 Restrictive Interpretation of Clauses Relating to Occupancy of House Immediately Before
Death or at the Time of Death

Section 3A of the Deceased Estates Succession Act gives the surviving spouse the right to
inherit immovable property on condition that they together with the deceased lived at the
house or other domestic premises immediately prior to death, provided that the property
belonged to the deceased. Similarly, if they lived alone, they had to be living at such premises
immediately before the deceased person’s death. In the Administration of Estates Act? the
condition is couched as the house which the surviving spouse lived at the time of the deceased
person’s death. In reality, there is no difference between living in at the time of death or
immediately before death.

The courts in Zimbabwe have placed a restrictive interpretation on the requirement,
meaning that if a surviving spouse fails to meet them, they will not inherit the property
as their sole property but will have to share it with the deceased’s children including step
children. In Ndoro v Ndoro and Another,”® the court stated that, “In order for a spouse to inherit
the house they must show that they lived in that house immediately before the deceased’s
death.” The applicant in that case was also employed in another town, and the court was
constrained in establishing where the applicant stayed during particular periods. The impact
of the interpretation is that if a surviving spouse is fending for the family in a place away from
the matrimonial home, s/he cannot be considered to be living at the premises immediately
before death. In Matera and others vs. Mbambo and Others,* a trial was held solely to establish
where the surviving spouse and her deceased husband were living at the time of his death. In
that case, the surviving spouse and the deceased had acquired an undeveloped property, and
it was near completion when he passed away. The evidence presented in court revealed that
the deceased and the surviving spouse never lived at these premises prior to his death. The
court considered the mischief that the legislature wanted to cure in passing section 3A of the
Deceased Estates Succession Act as follows,

Even if one were to approach the issue from the intention of the legislature it should be
apparent that the legislature, by this provision did not intend that a surviving spouse is
entitled to a house the parties have not lived in. Clearly it is the house the parties lived
in. the mischief to be avoided was the practice of uprooting surviving spouses from their
residences and leaving them without a roof over their heads. To qualify for consideration
under this section 3A one must have been living in the house at or immediately before
the spouse’s death. It is that link with the house which is protected. If the legislature
intended that this should include properties the surviving spouse has in the past lived in
or where there is only one immovable property lived in or not, it could easily have stated
so.I am of the view that the first defendant was not living in the property, 169 Goodhope
immediately before Fungai Matera’s death. She therefore did not qualify for entitlement
in terms of section 3A of the Deceased Estates Succession Act.*!

27 68F(2)(c)(i).
2% HH-198-12.
# Ibid at page 6.
30 HH-26-14.

31 At pages 7-8.
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If the court is convinced that indeed a surviving spouse was living at the house at the time
of death, there is no hesitation in ordering that the she must inherit the house. The Ndoro
and Matera cases can be contrasted with that of Chikudza v Chikudza,*® in which the court
affirmed the right of a surviving spouse (widow) who was residing at the immovable property
at the time of death to inherit the house using the provisions of Section 3A.

In Dzomonda and Others v Chipanda and Others,> the applicants were children of N who
died intestate in 2011. She was divorced from the applicant’s father at the time of her death
but was married to someone else under the Marriage Act in 1997. The deceased had acquired
a stand in 1995, the same year that she married the first respondent, first under customary
law and later under a civil marriage. A house had been constructed on the stand through the
joint efforts of the deceased and the respondent, who was essentially the surviving spouse.
After the death of N, the applicants and the first respondent entered into an agreement in
terms of which the property was to be sold with 30 per cent of the proceeds going to the
first respondent and the remainder to the applicants. The first respondent ‘reneged’ from this
agreement arguing that he had been coerced into it. The applicants argued that the house could
not be considered as free residue for inheritance by the first respondent only. The court held
that where a party dies intestate and had a civil marriage, the Deceased Estates Succession
Act recognizes the rights of the surviving spouse to inherit as well as those of the children,
if any. In the absence of children, the blood relatives who are entitled to inherit are spelt out.
'The first enquiry is whether or not there is a surviving spouse. If there is, the spouse’s share is
prioritized in inheriting from the free residue of the estate. Where the estate has excess assets
after the surviving spouse has received what is mandated by law, then the spouse, together
with the children, are accorded stipulated legacies. These depend on whether the marriage was
in or out of community of property. If, as in that case, the marriage was out of community of
property, and the deceased leaves any descendants entitled to inherit ab intestato, the surviving
spouse is entitled, in terms of Section 3A, to receive the house or other domestic premises
as well as household goods and effects. The primary thrust of the act is spouse-centered. A
spouse inherits the household goods and effects as well as the domestic premises. Inheritance
by children depends on the size of the estate. Where the marital home is the only asset, it
should go to the surviving spouse. The applicants’ argument that Section 3A should be read
as inferring that, where the house is the only asset, it must be sold and the spouse together
with the children must inherit a share is not supported by a reading of the section nor by the
history and context that led to its adoption. It should also be borne in mind that this was not
a divorce where the courts are enjoined to evaluate the extent of each spouse’s contribution.

In Mashingaidze vs. Mandigo NO and others,** an attempt was made to deny the surviving
spouse of her right to inherit a large farm simply on the basis of its size. The High Court
dismissed this assertion and awarded the farm to the widow who was living there at the time
of her deceased husband’s death. What is clear from these cases is that the protection given in
Section 3A is a double—edged sword that can protect on one hand but also deny women the
right to inherit on the other hand.

32 HH-75-12.
3 HH-535-14.
3 HH-809-16.
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4.3 The Inability of the Surviving Spouse to Choose House in the Event that the Deceased Spouse
Had More Than one House

The amendment overlooked the fact that there could be more than one house available,
and hence the insistence of awarding the house or other domestic premises to a surviving
spouse on the basis outlined above. In Bbila vs The Master and Others,” the deceased had
two properties registered in his name. At the time of death, he and his wife had relocated to
another ar